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JURISDICTION
The Court of Appeals has jurisdiction over this Petition
for Review of Administrative Order pursuant to Utah Code Ann.
§78-2a-3 (1987) as this is a Petition for Review of an
administrative order, a final order of a state agency, namely the
Industrial Commission of Utah.

Furthermore, Utah Code Ann.

§35-1-86 (1988) provides for review of such orders by the Court
of Appeals.
NATURE OF THE PROCEEDINGS
Findings of Factf Conclusions of Law and Order were
issued January 2 7 , 1988 by Administrative Law Judge Richard
Sumsion in the case of Julie Quick v« Southland Corporation and
American Motorists Insurance Company/Kemper Group and Second
Injury Fund/ before the Industrial Commission of Utah/ Case No.
87000365/ awarding workers' compensation benefits to applicant/
Julie Quick. These defendants brought a motion for review/ which
was denied by the Industrial Commission of Utah on March 10/ 1988
which thus affirmed the Order of the Administrative Law Judge.

A

Petition for Review of Administrative Order was filed by these
defendants, as petitioners herein/ on t;he 8th day of April/ 1988.
STATEMENT OF THE ISSUES
1.

Whether an employee who is injured at work and

receives temporary total disability payments for a period
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thereafter until her condition is stabilized and who f

thereafter,

does not return to work due to continuing physical and mental
complaints and injuries arising from non-work related causes, is
entitled to on-going temporary total disability compensation and
medical expenses?
2.

Was the Administrative Law Judge's order

requiring

defendants to make temporary total disability payments to
applicant made without substantial evidence to support it, and,
was the order, therefore, arbitrary and capricious, where said
Administrative Law Judge adopted the medical panel's findings
that applicant's on-going complaints and injuries arose from
non-work-related

causes?

DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, AND RULES
Utah Code Ann. §35-1-84

(1974) provides:

Upon the filing of the action for review
the court shall direct the commission to
furnish and certify to the Supreme Court,
within twenty days, all proceedings and
the transcript of evidence taken in the
case, and the matter shall be determined
upon the record of the commission as
certified by it. Upon such review the
court may affirm or set aside such award,
but only upon the following grounds:
(1) That the commission acted
without or in excess of its powers;
(2) That the findings of fact do not
support the award.
Utah Code Ann. §35-1-65

(1981) provides that:

(1) In case of temporary disability,
the employee shall receive 66 2/3% of

-2-

that employee's average weekly wages at
the time of the injury so long as such
disability is total, but not more than a
maximum of 100% of the state average
weekly wage at the time of the injury
per week and not less than a minimum of
$45 per week plus $5 for a dependent
spouse and $5 for each dependent child
under the age of 18 years, up to a
maximum of four such dependent children,
not to exceed the average weekly wage of
the employee at the time of the injuryr
but not to exceed 100% of the state
average weekly wage at the time the
injury per week. In no case shall such
compensation benefits exceed 312 weeks at
the rate of 100% of the state average
weekly wage at the time of the injury
over a period of eight years from the
date of the injury.
In the event a light duty medical
release is obtained prior to the employee
reaching a fixed state of recovery, and
when no such light duty employment is
available to the employee from the
employer, temporary disability benefits
shall continue to be paid.
(2) The "state average weekly wage"
as referred to in Chapters 1 and 2 of
this title shall be determined by the
commission as follows: on or before June
1 of each year, the total wages reported
on contribution reports to the department
of employment security under the
commission for the preceding calendar
year shall be divided by the average
monthly number of insured workers
determined by dividing the total insured
workers reported for the preceding year
by twelve. The average annual wage thus
obtained shall be divided by 52, and the
average weekly wage thus determined
rounded to the nearest dollar. The state
average weekly wage as so determined
shall be used as the basis for computing
the maximum compensation rate for
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injuries or disabilities arising from
occupational disease which occurred
during the twelve-month period commending
July 1 following the June 1
determination/ and any death resulting
therefrom.
Utah Code Ann. Section 35-1-45 (1988) provides as follows:
Each employee mentioned in Section
35-1-43 who is injured and the dependents
of each such employee who is killed/ by
accident arising out of and in the course
of his employment/ wherever such injury
occurred, if the accident was not
purposely selt-inflictedf shall be paid
compensation for loss sustained on
account of the injury or death/ and such
amount for medical/ nurse, and hospital
services and medicines/ and/ in case of
death/ such amount of funeral expenses,
as provided in this chapter. The
responsibility for compensation and
payment of medical/ nursing/ and hospital
services and medicines/ and funeral
expenses provided under this chapter
shall be on the employer and its
insurance carrier on not on the employee.
Utah Code Ann. Section 63-46b-16 (1988) provides as follows:
(1) The Supreme Court or other
appellate court designated by statute has
jurisdiction to review all final agency
action resulting from formal adjudicative
proceedings.
(2)(a) To seek judicial review of
final agency action resulting from formal
adjudicative proceedings/ the petitioner
shall file a petition for review of
agency action in the form required by the
Utah Rules of Appellate Procedure.
(b) The Utah Rules of Appellate
Procedure govern all additional filings
and proceedings in the appellate court.
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(3) The contents, transmittal, and
filing of the agency's record for
judicial review of formal adjudicative
proceedings are governed by the Utah
Rules of Appellate Procedure/ except
that:
(a) all parties to the review
proceedings may stipulate to shorten/
summarize/ or organize the record;
(b) the appellate court may tax
the cost of preparing transcripts and
copies for the record:
(i) against a party who
unreasonably refuses to stipulate to
shorten/ summarize/ or organize the
record; or
(ii) according to ajiy other
provision of law.
(4) The appellate court shall grant
relief only if/ on the basis of the
agency's record/ it determines that a
person seeking judicial review has been
substantially prejudiced by any of the
following:
(a) the agency action/ or the statute or
rule on which the agency action is based/
is unconstitutional on its face or as
applied;
(b) the agency has acted beyond the
jurisdiction conferred by any statute;
(c) the agency has not decided all of
the issues requiring resolution;
(d) the agency has erroneously
interpreted or applied the law;
(e) the agency has engaged in an
unlawful procedure or decision-making
process/ or has failed to follow
prescribed procedure;
(f) the persons taking the agency action
were illegally constituted as a
decision-making body or were subject to
disqualification;
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(g) the agency action is based upon a
determination of factf made or implied
by the agency, that is not supported by
substantial evidence when viewed in light
of the whole record before the court;
(h)

the agency action is:
(i) an abuse of the discretion
delegated to the agency by statute;
(ii) contrary to a rule of the
agency;
(iii) contrary to the agency's
prior practice, unless the agency
justifies the inconsistency by giving
facts and reasons that demonstrate a fair
and rational basis for the inconsistency;
or
(iv) otherwise arbitrary or
capricious,
STATEMENT OF THE CASE
A.

Nature of the Case
This case involves a claim for workers" compensation

made by Julie Quick (hereinafter sometimes referred to as
"applicant11) in the case of Julie Quick v. Southland Corporation
and American Motorists Insurance Company/Kemper Group and Second
Injury Fund, before the Industrial Commission of Utah, Case No.
8700365.

In that action, Ms. Quick alleged that she was injured

while working as an employee of Southland Corporation at its 7-11
store on Hillfield Road, in Layton, Utah, on or about July 26,
1985.

Record at 1.

She alleged that she was attacked while

cleaning up the parking lot outside the store by an unknown "tall
black man" who grabbed her, shoved her against the wall and hit
her in the stomach.

Record at 22.
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Ms. Quick was paid temporary

total disability benefits by defendants in the amount of $106.00
per week through February 6, 1987, at which time payments were
terminated by defendants based on the opinion issued by an
independently examining doctor that she was capable of returning
to some type of employment.

Record at 46 and 208.

Ms. Quick subsequently filed ah application for hearing
on her workers1 compensation claims before the Industrial
Commission of Utah on March 11/ 1987.

(Therein, she claimed

additional temporary total disability payments, medical benefits,
and permanent partial disability.

Record at 5.

The application

was opposed by defendants and a hearing was held wherein
testimony of Ms. Quick was taken before the Administrative Law
Judge Richard G. Sumsion.

Record at 6.

Thereafter, a medical

panel was appointed by said Administrative Law Judge, consisting
of Leonard W. Jarcho, M.D., as chairman, Geoffrey A. Orme, M.D.,
and Lewis A. Moench, M.D.
B.

Record at 241, 251.

Course of Proceedings
On November 6, 1987, the medical panel, by and through

its chairman, Leonard W. Jarcho, M.D., issued its report finding
that Ms. Quick was temporarily totally disabled and would remain
so for another six months; however, they found no permanent
physical and/or mental impairment attributable to applicant's
injuries claimed while on the 30b.

Record at 255.

The panel

also found that any permanent physical impairment was directly
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attributable to pre-existing conditions, namely spondylolisthesis
due to congenital causes.

Record at 256.

They assigned

applicant a 20% permanent partial impairment rating of the whole
person.

Id. The panel further found that there was no evidence

that the work-related incident aggravated the applicant's
pre-existing condition in view of later causes more particularly
set forth in the Statement of Facts below.

Id.

On that basis,

the medical panel concluded that there was no significant
industrial injury.

Id.

The Administrative Law Judge stated, in his Findings
of Fact, Conclusions of Law and Order, that he adopted the
findings of the medical panel as his own, and that the
applicant's ongoing problems were likely attributable to
somatoform pain disorder and depression.

Record at 273-74. He

further found that it was highly unlikely that any ongoing
complaints were attributable to any physical injury resulting
from the assault at work on July 26, 1985.

Record at 274.

The Administrative Law Judge, in his Conclusions of Law,
stated that applicant was entitled to workers' compensation
benefits and ordered defendants to pay Julie Quick $106.00 per
week from February 6, 1987 to February 5, 1988 as additional
temporary total disability, less the sum of $1,060.00 payable as
attorney's fees.

Record at 274-75. Defendants were also ordered

to pay medical expenses reasonably attributable to the assault of
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July 26r 1985, including treatment for somatoform pain disorder
and depression.

Record at 275.

Furthermore/ the Administrative

Law Judge ordered defendants to continue paying temporary total
disability payments after February 6,

1988 until Ms. Quick's

condition stabilized/ which was anticipated within six months
from the date of the Order.
C.

Record at 275.

Disposition by Industrial Commission
These defendants filed a Motion for Reconsideration of

the Order of the Administrative Law Judge on February 3, 1988/
before the Industrial Commission of Utah.

Record at 277-81.

An

Order was issued on March 10/ 1988 by the Industrial Commission
denying said motion.

Record at 282-84.

Based on such final

order of the Industrial Commission/ th^se defendants-petitioners
brought a Petition for Review of Administrative Order before this
Court pursuant to Utah Code Ann. §35-1-^86 (1988) and §78-2a-3
(1987).

Record at 288.

D.

Statement of Facts
As stated above/ the applicant/ Julie Quick/ on or about

July 26/ 1985/ was working the graveyard shift as an employee of
Southland Corporation at its 7-11 stor^ on Hillfield Road in
Layton, Utah.

Record at 21-22.

While outside cleaning up the

parking lot/ she alleged that she was ^ttacked by an unknown
"tall black man" who grabbed herf took her around the side of the
building and pushed her against the wall and hit her in the
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stomach.

Record at 22.

Apparently the assailant was frightened

by a customer who drove into the parking lot.
called and conducted an investigation.

The police were

Record at 266.

Applicant

then visited Humana Hospital Davis North and was examined.
However, no records are available from that examination.

Record

at 272.
Thereafter on July 30, 1985 she was examined at Tanner
Memorial Clinic, Layton, Utah, which physical examination
disclosed no signs of bony or soft tissue injury.

Record at 261.

Following that exam, she returned to work twice but claims she
was unable to work.

Record at 26-27.

On or about August 7, 1985, she was evaluated as having a
pre-existing condition of spondylolisthesis at the L4-5 level of
her spine and spondylolysis.

Record at 106.

It was later

determined that applicant was pregnant at the time of the
incident with her second child.

Record at 258.

On or about August 29, 1985, while sunbathing at home,
Ms. Quick bent over to get a drink of soda pop and experienced
severe low back pain.

Record at 107.

She stated to various

medical care providers in records submitted to the Industrial
Commission that she was feeling much better and was improving
until the bending incident on August 29, 1985.

Record at 252.

Her pregnancy thereafter developed to the degree where it further
aggravated her spondylolysis.

Id.
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A back brace which was given

by her treating physician to wear helped her for a short period,
but she ceased using it as her pregnancy with her second child
developed.

Record at 108 and 252.

Ms. Quick admitted to her

treating physician on November 20, 1985, that she was improving
and doing well until her pregnancy started to develop.
108.

Record at

In fact, in her examination by Drl Crossland at Wasatch

Orthopedic Clinic, Ms. Quick told Dr. Crossland that her pain
arising from the incident at work had decreased during the month
after the assault to a very minimal amount until she leaned over
and injured her back while sunbathing.

Record at 135.

On March 25, 1986 Ms. Quick delivered her second child
at Humana Hospital Davis North.

Apparently she had not received

any prenatal care prior to delivery.

Record at 253.

An entry at

the Tanner Memorial Clinic on May 6, 1986, disclosed that the
applicant's back muscles had begun to atrophy because of
excessive corset wear after delivery.

Record at 109 and 253.

I
On July 9, 1986, Ms. Quick wad involved in a rear-end
automobile accident where she claims to have suffered injury to
her cervical spine.

Record at 26.

During a later independent

medical examination performed by Dr. Charles M. Swindler,
applicant stated that she experienced extreme pain in her neck
and low back after the automobile accident.

Record at 225.

At

the time of the rear-end accident, Ms. Quick was in the first
trimester of pregnancy with her third child.
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Id.

She delivered

her third child at Humana Hospital Davis North on April 4, 1987
with only one prenatal visit.

Record at 253.

Thereafter, Ms. Quick filed her Application for Hearing
on her workers1 compensation claims before the Industrial
Commission of Utah as more specifically set forth hereinabove.
Record at 5. She was examined during September and October by the
medical panel consisting of Dr. Leonard W. Jarcho, Dr. Geoffrey
A. Orme, and Dr. Lewis A. Moench.

Based on such review of the

medical records and of their examination of applicant, the
medical panel, through its chairman, Leonard W. Jarcho, issued
its report, copies of which are attached as Addendum 1 hereto.
Record at 251-66.
Based on the examination by Dr. Geoffrey A. Orme, an
orthopedic surgeon and medical panel member, applicant was
diagnosed as having Grade 1-2 spondylolisthesis and she was
assigned a 20% permanent partial impairment rating relating to
pre-existing anomilies and trauma.

Record at 259.

He

specifically pointed out in his report to Dr. Jarcho that the
injury sustained by the applicant while working at the 7-11 store
probably does not enter into the 20% figure at all and appears to
be related to her pregnancies, the sunbathing-bending incident at
home and her pre-existing spondylolisthesis.

Id.

In answer to the specific questions by the
Administrative Law Judge to the medical panel, Dr. Jarcho, as
chairman of the medical panel, concluded that:
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a)

Applicant was temporarily totally disabled for

another six months, if physical therapy and psychotherapy were
undertaken, together with anti-depressant medications and
attendance at a pain clinic.
b)

There was no permanent physical and/or mental

impairment attributable to applicant's injury.
c)

The percentage of permanent physical impairment

attributable to the pre-existing condition of spondylolisthesis
was 20% of the whole person.
d)

There was no evidence that the incident at work on

July 26, 1985 aggravated the pre-existing condition, especially
considering the sunbathing-bending incident where she injured her
lower back, the rear-end accident, and, foremost, the recurring
pregnancies.
e)

There was no significant industrial injury.

Record

at 255-56.
The Administrative Law Judge, in his Findings of Fact,
Conclusions of Law and Order, a copy of which is attached hereto
as Addendum 2, adopted the findings of the medical panel as his
own.

Record at 273.

He stated that the medical panel's report,

when read in its entirety, established that the applicant's
ongoing problems were due to somatoform pain disorder and
depression, making it highly unlikely that her current complaints
were attributable to the physical injuty resulting from the
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assault of July 26, 1985.

Record at 274. Nevertheless, in his

Conclusions of Law, the Administrative Law Judge wrote that
applicant's continuing complaints were most likely due to
somatoform pain disorder and depression which arose from the
course of employment.

Id.

He then ordered defendants to pay Ms.

Quick $106.00 per week from February 6, 1987 to February 5, 1988,
as additional temporary total disability less attorney's fees, as
well as pay medical expenses reasonably attributable to the
assault, including expenses for future treatments for somatoform
pain disorder and depression.

These payments are to continue

until her condition stabilizes, which is anticipated within six
months from the date of the Order.

Record at 275.

Defendants

filed a Motion for Reconsideration of the Order of the
Administrative Law Judge on February 3, 1988.

Record at 277-81.

An Order issued by the Industrial Commission on March 10, 1988
denied defendants' motion.

Record at 282-283.

SUMMARY OF ARGUMENTS
I.

There is no medically demonstrable causal link between

the work-related incident of July 26, 1985 and applicant's
ongoing complaints and injuries that preclude her from returning
to work.
A.

The medical panel found that there was no permanent

physical and/or mental impairment attributable to applicant's
injuries and that there was no significant industrial injury.
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Furthermore/ the medical panel found thdt there was no evidence
that the work-related incident aggravated her pre-existing
condition; rather, later non-work-related incidents aggravated or
caused her current complaints.
B.

Temporary total disability benefits should

terminate once applicant's industrial-related condition has
stabilized.
C.

The evidence shows that the applicant had reached

or was near achieving a state of stabilization from any injuries

I
or complaints arising from the work-related incident of July 26,
1985, prior to the causes of her current injuries.
D.

Because applicant's on-going complaints arose from

non-work related activities occurring a^ter the incident of July
26, 1985, there is no legally or medically demonstrable causal
link between plaintiff's current complaints and the work-related
incident.

II.

The Administrative Law Judge's Conclusions of Law

awarding temporary total disability compensation and medical
i

expenses to applicant is not based on substantial evidence and
is, therefore, arbitrary and capriciou^.
A.

The Administrative Law Jqdge, by adopting the

medical panel's Findings of Fact, adopted the panel's findings
that there was no causal connection between the plaintiff's
current condition and the work-related incident of July 26, 1985.
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B.

There is no evidence in the record, including the

medical panel's report, that supports the Administrative Law
Judge's conclusion that applicant's mental problems were causally
connected with the work-related incident.
ARGUMENT
I.
THERE IS NO MEDICALLY DEMONSTRABLE CAUSAL LINK
BETWEEN THE WORK-RELATED INCIDENT OF
JULY 26, 1985 AND APPLICANT'S ONGOING
COMPLAINTS AND INJURIES.
The Utah Workers' Compensation Act provides a scheme of
compensation for employees who are injured by accidents arising
out of and in the course of his or her employment.
Ann. §35-1-45 (1988).

Utah Code

The landmark case of Allen v. Industrial

Commission, 729 P.2d 15 (Utah 1986) , establishes the proposition
that an accident is an occurrence that is unexpected or
unintended.

Id. at 22.

However, in order to obtain workers'

compensation benefits, an applicant must establish and prove a
causal connection between the injury complained of and the
worker's employment duties.

Id.

The Utah Supreme Court, in Allen, adopted a two-part
causation test that should serve as the analytical framework for
determining causation in all workers1 compensation cases.

In

order for injuries to be compensable under the Utah Workers'
Compensation Act, a claimant must show that the employment
contributed substantially to increase the risk faced by the
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employee in everyday life where claimant has a pre-existing
condition.

Id. at 25.

causation test."

This is referred to as the "legal

Where there is no pre-existing condition, Allen

requires that the injuries be causally connected with the
exertion during employment "as a matter of medical fact" in order
to adequately satisfy the legal causation test.

Id. at 26.

Thus, where there is no causal connection made between the injury
and the worker's employment as a matter.of medical fact, the
legal test of causation is not established for injuries not
aggravated by or arising from pre-existing conditions.

See

Lancaster v. Gilbert Development, 736 P,2d 237, 239 (Utah 1987).
The second part of the dual-causation test set forth in
Allen requires there to be a medically demonstrable causal link
between any employment-related exertions and the injuries
resulting therefrom.

Allen at 27.

The Utah Supreme Court stated

that a medical panel is essential in establishing this second
part of the dual-causation test:
With the issue being one primarily of
causation, the importance of the . . .
medical panel becomes manifest. It is
through the expertise of the medical
panel that the Commission should be able
to make the determination of whether the
injury sustained by a claimant is
causally connected or contributed to by
the claimant's employment.
Id. at 27 (elipses in original) (quoting Schmidt v. Industrial
Commission, 617 P.2d 693, 697 (Utah 19$0)).
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Where such medical causal connection cannot be
established, compensation should be denied.

Allen at 27. In

applying the two-part test to the facts in Allen, the Supreme
Court considered the record insufficient to establish medical
causation and, therefore, remanded the case to the Industrial
Commission for additional evidence on the question of medical
causation.

In connection with this recommendation, the Court

noted that the case had not been submitted to a medical panel for
its evaluation, again underscoring the importance of medical
panels in assisting the Administrative Law Judge in deciding
medical causation.
A. The medical panel declared in
findings that there was no physical
mental impairment attributable to
industrial incident and that there was
significant industrial injury.

its
ancl/or
the
no

After carefully reviewing the medical records provided
by applicant at the initial hearing, the medical panel appointed
by the Administrative Law Judge issued the following findings:
1.
We conclude that the applicant is
currently still temporarily totally
disabled and conclude that she will
remain so, if the recommended treatment
is undertaken, for another 6 months.
2.
We find no permanent physical and/or
mental impairment attributable to the
applicant's in3ury.
3.
The percentage of permanent physical
impairment directly attributable to
pre-existing conditions namely the spondylolisthesis due to congenital cause is
20% of the whole person.
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4.
There is no evidence that the
incident of July 26, 1985 aggravated the
applicant's pre-existing condition,
particularly considering the later
bending incident, the rear end accident,
and foremost the recurring pregnancies.
5.
We have concluded that there was no
significant industrial injury. However,
if this young woman is to return to a
productive life, we strongly recommend
treatment with anti-depressant medications
in a Pain Clinic setting such 4s that at
the University or LDS Hospital$, where
physical therapy with the object of
mobilization can go along together with
the drug therapy and psychotherapy.
Record at 255-56; See Appendix 1.
The report by the medical panel's chairman, Leonard W.
Jarcho, included the supporting observations of Drs. Orme and
Moench which were attached thereto.

See Appendix 1. Dr. Orme

pointed out in his report that at the time of the incident on
July 26, 1985f the applicant was approximately one month pregnant
and was still nursing her first child.

Record at 258.

The

Layton City Police Report dated July 26|, 1985 described
applicant's main complaint at the time of the incident on July
26, 1985 as stomach pain.

Record at 26J6 •

Because of the

significant period of time after the reported episode and her
first complaints of her back, Dr. Orme concluded that her
spondylolisthesis in conjunction with her pregnancy, the bending
episode during sunbathing and the subsequent rear-end automobile
accident were more significant than the alleged industrial
accident.

Record at 259.
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There is no denying the fact that the applicant is
currently, or more specifically, at the time she was seen by the
medical panel, was temporarily totally disabled.

Clearly, the

first finding set forth by the medical panel was that such
temporary total disability would continue for approximately six
months if recommended treatment were undertaken.

That

recommended treatment consists of anti-depressant medications in
a pain clinic setting with physical therapy to improve
mobilization and psychotherapy. It is significant that such
recommendations for treatment were contained in and immediately
followed the fifth finding of the medical panel, to wit: "We have
concluded that there was no significant industrial injury."
Record at 256.

A thorough review of the record and the medical

panel's reports draws the reader to the conclusion that
non-work-related stresses, conditions and causes contributed to
the diagnosis of somatoform pain disorder as found by Dr. Lewis
A. Moench and adopted by the medical panel and ultimately/ the
Administrative Law Judge in his Findings of Fact.

Dr. Moench

reported that "somatoform pain disorder is a condition in which
the patient is pre-occupied with pain in the absence of adequate
physical findings to account for its intensity."

Record at 264.

He further pointed out that there was no evidence to account for
the absence of the healing of any muscle strain after more than
two years from the initial incident at work.
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Dr. Moench noted

that the nursefs notes from either of h^r hospitalizations for
childbirth were remarkably lacking in ariy references to back pain
or guarded walking because of pain.

IcL

In fact, Dr. Moench

stated that the applicant herself attributes a marked
exacerbation of back pain to her bending over to reach for a pop
bottle while sunbathing.

He concludes that these suggest

contributions to pain beyond the reported injury at work.
B.

Id.

Temporary total disability benefits should
continue only until claimant's condition
has stabilized from the work^related injury.

Where there is a determination by the Industrial
Commission of temporary total disability, an injured employee is
entitled to receive 66-2/3% of the employee's average weekly
wages "so long as such disability is total . . . . n
Ann. §35-1-65 (1981).

Utah Code

Typically, such awards for temporary total

disability are given to employees who suffer a work-related
disability preventing him or her from returning to the job.
Booms v. Rapp Construction Company, 720 P.2d 1363, 1366 (Utah
1986).

In quoting from Intermountain Health Care, Inc. v.

Ortega, 562 P.2d 617, 619-20 (Utah 1977), the Utah Supreme Court
in Booms v. Rapp Construction Company reiterated that temporary
total disability benefits "are intended to compensate a [worker]
during the period of healing until he iJs able to return to work .
. . .n

720 P.2d at 1366 (elipses and bracketed language in

original)•
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The Booms decision confirmed the holding in Entwistle v.
Wilkins, 626 P.2d 495, 497 (Utah 1981), finding that temporary
total benefits continue only to the time the claimant's condition
has stabilized.

Stabilization is defined as the period where

"healing has ended and the condition of the claimant will not
materially improve.11

Booms, 720 P.2d at 1366.

After reaching

such medical stabilization, the claimant is either moved from
temporary to permanent status or her right to benefits
terminates.

In any event, such claimant is no longer eligible to

receive the temporary total benefits.
Because it is a medical question, the Utah Supreme Court
in Booms declared that the question of stabilization should be
decided from medical evidence.
Identifying when the healing period has
ended does not require a finding of
ability to work; stabilization is
strictly a medical question that is
appropriately decided on the basis of
medical evidence.
Id. at 1367.
On the basis of the above reasoning, the Court held that
the Commission had properly terminated the temporary total
benefits of the applicant in Booms since the medical panel had
concluded that his condition had stabilized as of a certain date
and that "further treatment would not improve his condition."
Id.
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In the context of this case on appeal, the applicant,
Julie Quick, stated on various occasions, as documented in the
medical records submitted at the hearing before the Industrial
Commission, that she was greatly improved from the symptomatic
pain she was experiencing from the incident at work on July 26,
1985.

The medical panel's report issued by Dr. Jarcho took great

care in identifying the various entries in the medical records
that demonstrated that the condition of(Ms. Quick had stabilized
or was very near stabilization.
Applicant stated to Dr. Bos, her treating physician, on
September 17, 1985, that she was "doing fairly well until this
bending injury" on August 29, 1985 occurred.

Record at 107, 252.

Applicant stated on November 20 again that "she was improving
until her pregnancy started to develop to such a degree that she
is now showing quite readily."

Record &t 108, 252.

This

additional weight on her abdomen with hpr pregnancy caused
lordotic stress to her lumbar spine, according to Dr. Bos.
further aggravated her spondylolysis.

This

Id.

In reviewing the medical records of Dr. Jack W.
Crossland who performed an independent medical evaluation on Ms.
Quick on November 26, 1985, Dr. Jarcho recorded that the
applicant told Dr. Crossland:
that during the month after the assault
her pain decreased significantly to a
very minimal amount of pain ui^til one day
at the end of August this year [1985] she
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bent over to pick up a soda pop and felt
a sudden popping sensation in her low
back that was extremely painful.
Record at 252 (bracketed language added).

Dr. Crossland also

noted that the lumbosacral corset used for stability and pain
reduction could no longer be used by the applicant due to her
pregnancy.

Her pain increased progressively as her pregnancy

developed with her second child.

Record at 135.

Dr. Crossland

concluded that applicant was not totally disabled from returning
to her employment but he was unable to quantitatively measure her
subjective complaints of pain.

There was no objective finding of

nerve route irritation, muscle tightness or spasm upon his
examination.

Record at 136.

Dr. Jarcho recounted the detailed history he took from
applicant in his examination that took place on September 2 2 ,
1987.

He reiterated that she stated she was "doing fairly well

until the bending injury occurred", which involved her reaching
over for a drink on August 2 9 , 1985 when she suffered severe
lower back pain.

Record at 255.

He again emphasized her

statement on November 20 that she was improving prior to her
development with her pregnancy that caused the stress to her
lumbar spine.

Id.

Dr. Jarcho repeated his reference to the

entry by Dr. Crossland on November 26, 1985 that the applicant
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told Dr. Crossland that during the month after the assault, there
was a significant decrease in her pain "to a very minimal amount"
until the August 29 bending incident while sunbathing.

Id.

As an additional significant fdctor, Dr. Jarcho pointed
out that the applicant suffered neck injuries from her July 19,
1986 rear-end automobile accident, and that these injuries had an
"unknown effect on her old back condition."

Id.

He then

prefaced the conclusions of the panel wilth the following
statement:
These apparently significant nc^tes are
repeated in this fashion, in ortder to
support the conclusions of the|panel,
listed below.
Id.
The findings of the medical panel stated that there was
"no evidence that the incident of July 26, 1985 aggravated the
i

i

applicant's pre-existing condition, particularly considering the
later bending incident, the rear end accident, and foremost, the
recurring pregnancies."

Record at 256 ^emphasis added).

In view

of the reiteration of the subsequent caijises of her current
condition, namely the later bending incident, the rear-end
accident and the recurring pregnancies, if the medical panel had
felt there were any ongoing problems arising from the industrial
accident, they would not have stated thkt the incident of July
26, 1985 did not aggravate her pre-existing condition. Clearly,
I
there were pain and ongoing complaints jay the patient at the time
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she was examined by the respective members of the medical panel.
They found that she had a permanent physical impairment directly
attributable to the pre-existing spondylolisthesis and that that
condition was being aggravated by subsequent non-industrial
causes.

Immediately following such conclusion, the medical panel

stated that there was no significant industrial injury.
In light of the careful review of the medical records by
the medical panel which underscored applicant's statements that
her pain had decreased significantly to a minimal amount until
the subsequent "sunbathing incident" and her developing
pregnancy, it appears the applicant had reached or was very close
to achieving medical stabilization, but for the intervening
subsequent causes.
an exact concept.

The concept of stabilization is certainly not
For example, in Greyhound Lines, Inc. v.

Wallace, 728 P.2d 1021 (Utah 1986), the Utah Supreme Court stated
that there was substantial evidence upon which to support the
Industrial Commission's findings that the applicant's condition
had stabilized on a date where the applicant's personal physician
characterized his status as imprecisely as "fairly well
stabilized."

Id. at 1023.

C.

The subsequent non-work-related events
are the causes of applicant's cur relit
problems, including mental/emotional conditions.
Although she was apparently suffering from discomfort as
she alleges, the applicant became pregnant with her third child
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sometime near the occurrence of the reat-end accident on July 9,
1986.

Record at 205.

She delivered on April 4, 1987 at the

Humana Hospital Davis North having had only one prenatal visit.
Record at 253.
Most telling of the assessment of the condition of the
applicant is the October 27, 1987 report issued by Dr. Louis A.
Moench assessing the psychiatric well-being of applicant.
at 260-65.

Record

Under the section entitled "Past Personal History,n

Dr. Moench describes applicant's life a$ being quite unstable
through her childhood.

Record at 262. jHer parents were divorced

and, for a long period of timef her mother was not home during
which time the applicant lived with her^mother's sister in
California.

Her mother remarried when applicant was 9 years old,

and applicant was subjected to a demanding step-father.

Id.

She

was subjected to frequent moves and fouhd it difficult to adjust
to the different schools.
Id.

She dropped out of school at grade 11.

She also reported being raped at age 16 and developed an

apprehension of males.

Id.

Her first marriage at age 20 w^s brief and dissolved
after her first husband's brother and wife moved in with them and
her husband became romantically involved with his brother's wife.
Record at 263.

She remarried at age 23 and has had three

children and one miscarriage.

Id.

She has smoked a pack of

cigarettes a day for 8 years because of nervousness and
frustration.

Record at 254.
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Dr. Moench explained that a person who has encountered a
series of failures during life often may develop physical
symptoms such as chronic pain that condense all of "life's
failures and disappointments into one specific manifestation."
Record at 265.
The events or factors identified by Dr. Moench as
applicant's failures during her life which have led to her
somatoform pain disorder are as follows:
The patient's unstable home of rearing/
frequent moves, difficulty adjusting in
school, father's suicide, home-running as
a teenager, rape, dropping out of school
early with later regrets, an unfaithful
husband and failed first marriage, a
second husband who himself has been on
Workman's Compensation and unable to
support the family well, tight finances,
restricted social life, and lack of
conformity to professed religious values
are all factors that can be seen as a
lack of success in living.
Id.
None of the members of the medical panel tied her
current mental problems to the incident of July 26, 1985.

To the

contrary, great care was taken by the examining doctors on the
medical panel to point out that there was no permanent physical
or mental impairment attributable to the injury and that any
permanent impairment was solely attributable to the pre-existing
condition of her lower back.

Record at 255-56.

There was no

aggravation of the pre-existing condition by the incident of July
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26, 1985; rather, the subsequent incidents aggravated her
symptoms causing her current problems.

Record at 256.

The Administrative Law Judge, eVen after issuing his
conclusion of law that the applicant was entitled to worker's
compensation benefits as a result of the assault on July 26,
1985 r stated that "it is probable that trie physical injuries
sustained as a result of the assault have long since stabilized
and her continuing complaints are most probably due to a
somatoform pain disorder and depression."

Record at 274.

Temporary total disability payments may not continue beyond the
point where the claimant's condition has stabilized.
P.2d at 1366; Greyhound, 728 P.2d at 1022.

Booms, 720

Because the

somatoform pain disorder is a condition |in which the patient is
preoccupied with pain, one must identify the sources of pain
contributing to the applicant's pain disorder.

Dr. Moench

identifies the subsequent non-work-related events as factors
contributing to the pain beyond the reported injury.

Record at

264.
Clearly, any further injuries were stabilized or would
have been nearly stabilized as of August 29, 1985, the date of
the "sunbathing incident."

Therefore, temporary total disability

payments and on-going medical expenses should not be the
responsibility of her employer or the employer's insurance
company, the petitioners in this matters
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II.
THE ADMINISTRATIVE LAW JUDGE'S CONCLUSIONS
OF LAW AND ORDER THAT APPLICANT IS ENTITLED
TO WORKER'S COMPENSATION BENEFITS
CONTRADICT HIS FINDINGS OF FACT AND
ARE ARBITRARY AND CAPRICIOUS.
Prior to January 1, 1988, a final action of the
Industrial Commission was reviewable by the Supreme Court upon
the following grounds:
(1) that the commission acted without or
in excess of its power;
(2) that the findings of fact do not
support the award.
Utah Code Ann. §35-1-84 (1974).
The multitude of cases interpreting the former statute
regarding the proper standard of review for an appellate court of
a decision rendered by an administrative agency have established
that a court will not overturn an order issued by the Industrial
Commission unless it is found to be "arbitrary and capricious,"
"wholly without cause," "contrary to the one inevitable
conclusion from the evidencef" or "without any substantial
evidence to support them."

Martin v. Industrial Commission of

Utah, 704 P.2d 571, 573 (Utah 1985); Kaiser Steel Corp. v.
Monfredi, 631 P.2d 888, 890 (Utah 1981).
Under a "substantial evidence standard," the Utah
Supreme Court determined in Carlson v. State, Department of
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Social Services, 722 P.2d 775 (Utah 19861) that an agency decision
will be set aside where it is so lacking in factual foundation
that the Court deems it to be arbitrary and capricious.
777

Id. at

(challenge to Department of Social [services1 administrative

agency decision).
After the repeal of former Utah Code Ann. §35-1-84/ the
basic principles thereof, as more fully (interpreted by the Kaiser
Steel Corp. v. Monfredi line of cases, vyere embodied in the new
Administrative Procedures Act, Utah Code Ann. §63-46b-16, which
became effective January 1, 1988.

That Act provides, for review

of an agency action as follows:
The appellate court shall grant! relief
only if, on the basis of the agency's
record, it determines that a person
seeking judicial review has been
substantially prejudiced by any of the
following:
(a) the agency action, or the statute or
rule on which the agency action is based,
is unconstitutional on its face or as
applied;
(b) the agency has acted beyond the
jurisdiction conferred by any statute;
(c) the agency has not decide^ all of
the issues requiring resolutioii;
(d) the agency has erroneously
interpreted or applied the lawi
(e) the agency has engaged in an
unlawful procedure or decisiont-making
process, or has failed to follpw
prescribed procedure;
(f) the persons taking the agency action
were illegally constituted as & decision-

al-

making body or were subject to
disqualification;
(g) the agency action is based upon a
determination of fact, made or implied by
the agency, that is not supported by
substantial evidence when viewed in light
of the whole record before the court;
(h)

the agency action is:
(i) an abuse of the discretion
delegated to the agency by statute;
(ii) contrary to a rule of the
agency;
(iii) contrary to the agency's
prior practice, unless the agency
justifies the inconsistency by giving
facts and reasons that demonstrate a fair
and rational basis for the inconsistency;
or
(iv) otherwise arbitrary or
capricious.
Utah Code Ann. §63-46b-16 (1988).
The standard, thereforef applicable to the Court's review in this
matter, as established by the new Administrative Procedures Act/
would be that set forth in subsection (h)(iv) of §63-46b-16,
which allows the Court of Appeals to grant relief where the
agency action is arbitrary or capricious.
The Administrative Law Judge, in specifically finding
that the medical panel performed a "very thorough consideration
of all of the factors," adopted the findings of the medical panel
as his own.

Record at 273.

By such adoption, the Administrative

Law Judge found that the applicant had a permanent physical
impairment rated at 20% of the whole person attributable to her
pre-existing spondylolisthesis.
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This pre-existing condition was

not aggravated by the work-related incident, but was aggravated
by the subsequent traumas to her back.

Record at 256.

The

Administrative Law Judge further found that there was no
significant industrial injury and that ho permanent physical or
mental impairment resulted from the July 26, 1985 incident.

He

found, as the medical panel found, that the applicant was still
temporarily totally disabled and would Remain so for another six
months.

Record at 255-56.

Nevertheless/ in view of the above

stated findings, it would appear that the only logical
interpretation of those findings would lead to the conclusion
that the subsequent factors, rather than the assault on July 26,
1985, were responsible for the current temporary total disability
of the somatoform pain disorder and depression.

In fact, the

Administrative Law Judge found that it vfas:
highly unlikely in light of the panelfs
findings that her ongoing complaints are
attributable to physical injury resulting
from the assault of July 26/ 1985.
Record at 274.

The Administrative Law judge went on to point out

that:
Further treatment needs to be approached
from the multidisciplinary standpoint
but any treatment for a physical
disorder will most likely be the result
of prior conditions and should not be
undertaken without the approval of the
defendant or the Industrial Commission.
Id.
In rendering his Conclusions o£ Law, the Administrative
Law Judge made the leap of logic from the adopted findings of the
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medical panel to the ultimate conclusion that the applicant was
entitled to Workers1 Compensation benefits as a result of the
assault of July 26, 1985.

There is no substantial evidence to

support this conclusion based on the Findings of Fact.

The

physical injuries sustained from the assault at the 7-11 had long
since stabilized, according to the Administrative Law Judge, and
her continuing complaints were probably due to the somatoform
pain disorder and depression.

Id.

Any diagnosis of those

problems would have to have come from the psychiatrist, Dr. Lewis
Moench.

His conclusions, set forth in his letter dated October

27, 1987/ specifically identified the various factors that would
have led to or contributed to the somatoform pain disorder and
depression.

Record at 264-65.

Dr. Moench opined that the

subsequent injuries after the July 26, 1985 incident appear to be
the factors contributing to the pain which preoccupy the
applicant's attention and continue the vicious cycle of the
somatoform pain disorder from which she is suffering.
In order to be entitled to compensation under the
Workers' Compensation Act, an employee must prove that his or her
injuries or disabilities are causally connected to the
applicant's employment and that said injuries must arise out of
or occur in the course of his or her employment.
case with this matter on appeal.

Such is not the

To require the defendants to,

in essence, become the absolute insurer for any continuing
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problems which have no relationship to the original employmentrelated injuries would violate the rules! of fairness and do
damage to the underlying purposes of the Workers1 Compensation
Act.

Utah Code Ann. §35-1-45 does not/ as interpreted by the

Allen line of cases, establish a strict liability standard.
There must still be a causal connection between the injury and
the employment of an applicant making claims for compensation.
The applicant in this case has failed to establish the causal
connection/ and in awarding temporary total disability
compensation and medical payments/ the Administrative Law Judge
did so without any substantial evidence to support the same.

He

therefore acted in an arbitrary and capricious manner.
CONCLUSION
The defendants in the underlying action before the
Industrial Commission respectfully submit that there is no
substantial evidence which would support the Conclusion of Law
rendered by the Administrative Law Judgq that the applicant is
entitled to temporary total disability payments and ongoing
medical expenses.

Any physical and mental injuries or problems

that may have been incurred by applicant from the July 26/ 1985
incident had long since stabilized.

Applicant's continuing

complaints and her pre-occupation with pain as a result of the
somatoform pain disorder resulted from the subsequent intervening
causes which aggravated her pre-existing condition.
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Temporary

total disability payments are only allowed up to the point of
stabilization.

To require the defendants to pay for ongoing

problems beyond the date of stabilization violates the
requirements of Utah Code Ann. §35-1-65.

Because the

Administrative Law Judge's conclusion of law has no basis in and
is totally contrary to the factual findings of the medical panel,
adopted by the Administrative Law Judge, the Order of the
Administrative Law Judge should be overturned and the case should
be remanded to the Industrial Commission with instructions that
Conclusions of Law and an Order be issued consistent with the
Findings of Fact, denying any further workers' compensation
benefits to applicant.
RESPECTFULLY SUBMITTED this 1st day of July, 1988.
HANSON, EPPERSON & SMITH

THEODORE E. KANELL

MARK J. WILLIAMS
Attorneys for Defendants/
Petitioners
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The Honorable Richard G. Sumsion
Administrative Law Judge
Industrial Commission of Utah
160 East 300 South
P. 0. Box 45580
Salt Lake City, Utah
84145-0580
Re: Julie QuicJ^
Inj: 7/19/85 (?)
Erap: Southland Corporation
Dear Judge Sumsion:
In response to your appointment of me as Chairman of a Medical Panel to
look into the above casef I have found it necessary to empanel Dr. Geoffrey A,
Orme, orthopedist, and Dr. Louis A. Moench, psychiatrist, to complete the panel.
My review of submitted medical records of this claimant starts with an
admission to the McKay Dee Hospital Center in Ogden on March 18, 1984, at 11:30
p.m. in active labor. Because of fetal distress she was delivered by Cesarean
section. In the admission note it is noted "the patient has had a question of a
broken back in the past." It is also noted that she had recently come from
Denver, where she had apparently had little if any antenatal care. A progress
note states "patient had previous broken back in lumbar area.11
The Social
Service note states "couple have no health insurance. Mr. Q is on Workman's
Compensation. Discussed options for payment of bills. Couple will apply to
Medicaid." Patient was discharged March 23.
The next record is from the Tanner Memorial Clinic, Layton, starting July
30, 1985. Since the last note the patient had apparently had a miscarriage.
She came in on July 30 and "claims to have been beaten up at work, assaulted
three times in the abdomen and slammed against the wall Friday the 19th." In
the physical exam it is stated "there are no bruises...abdomen is soft, but she
complains bitterly of any manipulation of the muscles...this happened Friday the
19th.
Has felt bad since then vomiting..."
August 7 light duty with no
lifting, stooping or bending was recommended.
Impression was "contusion of
muscles of abdomen and strain of the back." A further note on August 7 says
"she states that at that time she was in severe discomfort and that as the
discomfort in her abdomen had subsided, she has become more and more aware of
pain in her back. She was evaluated by Dr. Hansen earlier this week, who noted
spondylolisthesis and spondylolysis." In the orthopedic clinic there was
ADDENDUM 1

The Honorable Richard G. Sumsion
Nbvember 6, 1987
Page 2
"obvious discomfort" but "no dramatic muscle spasm is present." The range of
motion in all directions was "dramatically limited." ; Senior/ «s^amiriation«
reflexes and muscle strength were all "normal." "Review; Gf :the; radioyraplis
revealed a grade one spondylolisthesis at L* 5 »" It was Concluded, that she had
old spinal deformity and that the traumatic episode caused injury to "the
supporting ligaments." She was given medication bat did not take it because in
the meantime she discovered that she was again pregnant. There was thought to
be "gradual improvement." . On August 29th she was out sunning and "bent over to
get a drink of soda pop for her child." This produced severe low back pain and
she came into the clinic in the bathing suit in which she had been sunning. No
new findings. On September 17th it is stated that "Julie states that she was
doing fairly well until this bending injury occurred." She was given a brace
and on October 18th it was stated that the brace had helped but that "since she
is pregnant it is becoming progressively less and less comfortable and she is
reluctant to wear it at all times." On November 20th she stated that "she was
improving until her pregnancy started to develop to such a degree that she is
now showing quite readily." It was concluded that the pregnancy was "further
aggravating her spondylolysis." She was treated with "activity as tolerated and
rest as necessary." Apparently her insurance company wanted her evaluated by
another orthopedist, and this examination occurred November 26, 1985, by Dr. J.
W. Crosland at the Wasatch Orthopedic Clinic in Layton. The story of the attack
is repeated, dated July 26, 1985. Here it is said that she called the police,
then went home, and visited Humana Hdspital the next day. It is noted that Dr.
Bos saw her at the Tanner Clinic, that there was no radiating radicular pain or
incontinence and no dramatic muscle spasm, with normal reflexes and muscle
strength. She gave Dr. Crosland the history of her pregnancy, stating that
"during the month after the assault her pain decreased significantly to a very
minimal amount until one day at the end of August she bent over to pick up a
soda pop and felt a sudden popping sensation in her low back that was extremely
painful." Lumbo-sacral corset reduced the pain, until she was unable to wear it
because of the pregnancy.
Further, "as she has become progressively larger
during her pregnancy her pain has progressively increased," but there was no
radiation into the lower extremities, no paresthesias or hypesthesias or
incontinence.
During the examination it is noted that, in bending "she
certainly doesn't appear to be reaching as far over as she can but she states
that is the limit." Again, "her response is significantly out of proportion to
the stimulus applied" when minimal pressure is made in the lower lumbar region.
Dr. Bos states "this case presents a significant problem as regards the cause of
her present pain....
Her pain after the assault could have been due to
aggravation of her pre-existing problem, or it could have been due to a simple
lumbar strain syndrome. At any rate she was much improved at the end of August,
when she had a recurrence of severe pain when she bent over in her back yard to
pick up a soda pop. The strain syndrome that developed could have occurred if
she had not been assaulted or could have caused aggravation of the pre-existing
strain syndrome."
There is a discussion of the aggravating effect of the
pregnancy. "At the present time I don't think the patient is totally disabled
from returning to employment, but I cannot put a quanitative measure on her
subjective complaints of pain." Dr. Bos noted that patients such as Mrs. Quick
"can be returned to work with the restrictions mentioned," mainly "if employment
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can be found that involves no repetitive bending, stooping, or twisting and no
repetitive lifting greater than 10 pounds." On March 25;. ;19$6; Mrs;* Quick; was
delivered at Humana Hospital Davis NGrth, apparently without* prenatal qace. • X
find no discussion of her back problem during this 3 day laemifcsiloo;., On fcay 6,;
1986 she returned to the Tanner Memorial Clinic for re-evaluation of her back.
It is noted that she had been using a corset "for extended periods" and there
was an "impression at this time that the corset is causing her muscles to
atrophy significantly and that she should begin a walking program to strengthen
the muscles of the back." She refused x-ray of the spine. "Discussion today
included the possibility of fusion of L 4 _ 5 if she is still symptomatic." X-ray
on July 15 "reveals that the grade one" spondylolisthesis at L4 has slightly
worsened during the past year.* A record from St. Benedict's Hospital dated
7/19/86 records that the patient was rear-ended in an auto accident and was
complaining of neck stiffness without radicular symptoms or a history of
previous neck problems. A diagnosis of "cervical strain" was made and she was
released with instructions to use ice and heat far muscle spasms. On December
4, 1986 she was seen again by Dr. Crosland for an opinion regarding the
possibility of surgical approach. At this time she was again about 6 months
pregnant, complaining of pain "that is basically constant but sometimes is worse
than others." The grade one spondylolisthesis was again noted. There was no
paraspinal muscle spasm, but there was tenderness over the lower lumbar region
in the midline. She was noted to sigh and groan with each motion, but sitting
straight leg raising was negative to 90°, painful at 30-40° supine.
The
impression was "persistent subjective low back pain with what I think is a
significant psychological overlay in a young lady who is again pregnant who also
has underlying spondylolisthesis. ...she is.not coping with the pain that she
has very well.
...I would want to have a formal MMPI performed prior to
consideration of a lumbar fusion as a predictor of the patient's response to
surgery." She was delivered again on April 4, 1987 at Humana Hospital Davis
North, having had only one prenatal visit.
Thinner Clinic notes a hospital
admission on April 10, 1987, for pyelonephritis.
I saw this claimant on September 22. She was uncertain of the date of her
accident at the 7-11 store, suggesting June or July 27, 1985, but for some
reason she was certain that it had occurred on a Friday morning. She said that
she was working a shift from 10 p.m. to 8 in the morning, and at 3 a.m. went out
to pick up trash in the parking lot, expecting an inspection the next day by the
manager. The lot was not level, and most of the garbage was at one side. She
was at some distance from the door of the store when a person described as a
"big, black man in a red shirt and blue jeans" appeared and hit her in the
abdomen. He repeated this several times, the patient bending over, and she was
struck so that the corner of the building hit her in the lower spine. At this
point someone in a car pulled into the lot, the assailant fled, and the driver
helped her into the store. She called her boss and the police from the Layton
station. She was in sufficient pain so that she was unable to finish her work
shift, but went to the Humana Hospital North Davis, where she saw a doctor whose
name, she believes, was Taylor. She was checked over, but she does not know
what diagnosis was made, and she was given pain pills. She went home and stayed
in bed, returning on the Monday to the Tanner Clinic. She says that there were
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red marks on her abdomen at this time. She did not take the pain pills because
she thought that she was probably pregnant. She says she ins told tc stay at
bedrest, increasing her walking progressively, but she was fjriablej to carr/'out;
this prescription because she "hurt all over — back, head, 'stomach" and 'she
claims that she "never got significantly better•" Her headache, attributed to
her head hitting the building, stopped in about three weeks, but pain continued
from the bottom of her spine to just above the waist, "day and night," though
hot baths produced some partial relief. Occasionally she had "numbness" in both
legs, but I could not make her be more precise about the location. She denied
ever having pain in the legs but they did "tingle" at different timesIt is
notable that under these circumstances she continued having intercourse with her
husband. Contraceptives were not used because she understood that "the pill"
would dry up her milk. She adds that she had nursed her babies for two years.
She implied that intercourse continued because she was afraid of losing her
husband without it. The occipital headache which started with her rear-end
accident in July 1986 originally made it "impossible" for her to move her head,
but it has slowly gotten better partly with the help of a chiropractor, and is
now "a lot better" than at onset. She implied that her pregnancies made no
difference in her symptoms since her sisters helped care for the children.
This young woman was born in Anaconda, Montana, and quit school in the 11th
grade for uncertain reasons. She had a variety of jobs such as babysitting,
helping her mother and working at 7-11. At the age of 19 she was married for
the first time to a man 4 years older who was manager of a U-Haul trucking firm.
The marriage lasted a year and a half, broken up by "another woman."
Her
current marriage is three years old, and the husband is described as "a patient
man."
Her father and mother were divorced when he was 29 years old for
uncertain reasons, and he then committed suicide. He was a store salesman in
Ogden. The mother is 46 years old, an inhalation therapist at Humana Hospital
Nbrth Davis. The patient has three half sisters and a half brother, the result
of the mother's two subsequent marriages. The patient states that she was
active in athletics as a child, also trained an Arabian horse when she was
fifteen.
She denies significant illnesses in the past.
She has smoked a
package of cigarettes a day for the past 8 years, €»xplaining that this was the
result of "nervousness and frustration.* She says that Dr. Bos suggested fusion
of her back, but he stated that he could not promise that she would come out of
the operation even as well off as she is now. He wanted her to have an exercise
program, which she tried at first, but she has done essentially nothing in the
last 5 months. She says that she has been unable to do any housework at all
except folding diapers. She nurses her last baby and is able to dress and
undress by herself. She does not cook. She tries to walk one block a day, but
some days she is unable to do this and then she doesn't get out of bed at all.
She says that she is "scared to death" of the possibility of having to undergo
an operation.
Neurological examination was exceedingly difficult to accomplish because of
the patient's inability to get herself seated comfortably on the examination
table, continuously moaning and groaning about her inability to carry out
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necessary commandsf speaking in a small dramatic voice with her eyes closed most
of the time. Blood pressure was 114/80 in the right arm; Seated. .'l»£ounc nn
abnormality in the cranial nerves, reflexes were equal ard< active '.in aill tour
extremities, I found no loss of strength in any activities that -'she'v/as willing
to carry out* She walked stiffly, as if in agony, but there was no evidence of
instability, Romberg was negative, no specific loss of function was noted, I
found no loss of touch, pain or vibratory sensations. She complained of marked
tenderness with any attempt to touch the lower half of her back, but there was
no muscular spasm in the neck or back movements. $he refused to try more than
the most minimal neck movements.
To the data above was added the information supplied by the Layton City
Police Department in the way of an Incident Report dated July 26, 1985. The
policeman reports his visit to the 7-11 store where Mrs. Quick was hurt,
.describes her pain in the "stomach region," but there is no mention of her being
•thrown against the wall or back pain. The final statement is "the victim stated
she was hurt but not bad enough for paramedics to be called, but was actually
more scared than hurt." The claimed visit to Humana Hospital the next day is
still unsupported by documents. In her visit to Tinner Clinic July 30 there is
no mention of back trouble. The first notice of "strain of the back" occurs at
the same clinic on August 5, and on August 7 the assessment is "old
spondylolisthesis and spondylolysis in which the supporting ligaments have been
injured by the traumatic episode." The story of tending over- to get jt drink of
soda pop for her child appears in the clinic notes on August 29. r This is
significant because, on September 17, there is a statement "Julie states thati
she was doing fairly well until..this bending injury occurred." Once again on
November 20 "she states that she was improving until her pregnancy started to
develop to*, such a degree that she is now showing quite readily. As a result she
now has a large mass anteriorly on her abdomen which is resulting in lordotic
stress to her lumbar spine." This view of the problem is supported by the note
of November 26, 1985- -by DCTCrosiand at the Wasatch Orthopedic Clinic, who
states "she tells me^that during the month after t^ie assault her pain decreased
.significantly to ^a very minimal ;amount of pain tmtil one day at the' end of
Jtaigust this yearTshe^bent "over to pick up a soda £op and felt a sudden popping
There remains the rear
wsensation in heir low back that was extremely painful."
end accident of July 19, 1986 with primary neck prbblems but with unknown effect
on her old back condition. These apparently significant notes are repeated in
this fashion, in order to support the conclusions of your panel, listed below.
In answer to your specific questions:
1.

We conclude that the applicant is currently still temporarily totally
disabled and conclude that she will remain so,, if the recommended treatment
is undertaken, for another 6 months.

2.

We find ng^pennanent*physical~an^
applicant's injury.

attributable to the
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The percentage of pennanent physical impairment directly attributable to
pre-existing conditions namely the spondylolisthesis due'' to * congsnital
cause i s 20% of the whole person.
c < •
9

*

There is no evidence that the incident of July 26, 1985 aggravated the
applicant's pre-existing condition, particularly considering the later
bending incident, the rear end accident, and foremost the recurring
pregnancies.

5,

We have concluded that there was "no significant industrial injury.
However, if this young woman is to return to a productive life, we strongly
recommend treatment with antidepressant medications in a Pain Clinic
setting such as that at the University or LIDS Hospitals, where physical
therapy with the object of mobilization can go along together with the drug
therapy and psychotherapy.
The supporting observations of Drs. Orme and Moench are attached.
Sincerely yours,

Leonard W. uarcho, M.D
LWJ:vl
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RE:

Julie Quick

I saw Julie Quick on 9/23/87. She is a 29 year old white female
who comes in with her husband. I asked him to leave and went over
her history, as I had already reviewed her chart.
There is no family history of back pain. She lived in Denver,
Colorado and became pregnant. She was unmarried at the time and
moved to Utah and on a fairly emergent basis after moving here,
delivered a child in 1984. She reports that she had been working
at a 7-11 and had had no previous back pain. She would ride
horses, lift objects, do fairly manual labor without any symptomatology in her back. After working there for 5-6 months, she
had an altercation outside of the 7-11 in which a black man
accosted her, hitting her in the stomach and pinning her against
the wall. A customer came up in a car and the assailant allegedly
left.
Fran the records, it stated that her last menstrual period was
28 days prior to the date given of 7/30/85. This reported injury
happened on 7/19/85. She states that she was seen in the hospital
but we have no records to substantiate that and I didn't see any in
'the chart. The first record I have of her being seen was on
7/30/85 at which time she was evaluated mostly for abdominal pain.
She stated that her pain did not substantially increase in her
back until later, or that her abdominal pain was so great that she
didn't notice her back pain.
She saw Dr. Norm Boss on 8/7/85 and a diagnosis of spondylolisthesis
having previously been made. At the time he examined her there was
no gross spasm. By no report, was there any ecchymoses or bruising.
At that time she denied numbness or paresthesias and in talking with
her at this time, I asked if she had any problems with coughing or
sneezing and she stated, "what do you mean?" I meant that as we
discussed this further she began to have pain with coughing and
sneezing after her neck injury but prior to her neck injury did not
have any increase in her low back pain with fcoughing or sneezing.
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At least that is the history that she gives at this tiuite.'I #s!ih
! .''<*
turns out, at the time of the injury she was about 1 rioatri Frecfhaat/«' <
having married her present husband. She reports that she was still
nursing somewhat at that time.
Because of the nursing and the pregnancy, anti-inflammatories were
not used extensively. She continued to hurt and has not returned to
work since.
On 7/26/86 she was involved in an automobile accident and has had
subsequent neck pain. I did not pursue that significantly, but asked
her which was worse, her neck or her back and she said her back of
course. When asked to quantify how much was located in her neck
and back she had a very difficult time doing that and finally settled
on 60/40. The 60% being her low back and the 40% her neck* This was
actually what I had suggested to her initially.
She states that since the accident, the loss of finances have been
significant so that they moved back in with her mother; because of
the finances, as well as because of the psychological trauma of the
accident. She states that she has had some nightmares due to it but
she is very confused why someone picked her out to be injured and she
says that when asked how she feels about it she says that she now
hates blacks. When asked if she hated them before, she really didn't
answer and says that she has a hard time dealing with them since her
husband has had some black friends.
She reports some numbness and tingling in her Legs, usually on the sole
of her foot. It can be in both legs, or either one and it reportedly
lasts about 5 minutes. She thinks that her neck pain is getting better.
She subsequently delivered a boy 5 months ago and when asked why she
got pregnant with her previous back problems, she says that they are
using protection but it is not 100% effective and she rarely has sex
due to pain in her back* She denies any incontinence or paresthesias
or anesthesias about her rectum or female area.
On examination her reflexes show 2+ patellar and achilles. Babinski's
are downgoing. Motor strength is perfectly normal. She does demonstrate
an area of subjective decrease in sensation beginning at the ankle
medially on the left side to the great toe. This does not go on the
plantar surface, nor more laterally than the 2nd metatarsal. Her pulses
are intact. Straight leg raising with her distracted doesn't seem to
be particularly painful and yet, in asking her if her back hurts with
various motions, internal and external rotation of her hip hurts her,
dorsi and plantar flexion of her foot hurts her, light occipital loading
reproduces back and leg symptoms. Light skin touch tenderness is
present over her spine. Therefore, she has non-physiologic pain to a
great extent and I think there is a great deal of non-physiologic pain
represented here. Her motor testing is perfectly normal. Her leg lengths
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are equal, being 79 cm. from the anterior superior iliac spine., to, < ' / J
the medial malleolus. Her thighs measure 34 1/2 cm. on the right
and 34 on the left when measured 12 cm. proximal to the medial
joint line of the knee and 31.7 cm. on the right and 31 on the
left when measured 12 cm. distal to the medial joint line of the
knee.
Her x-rays were reviewed and, indeed, she does have a spondylolisthesis.
This is old and I would not expect it to progress. This is present
in 5% of the normal population after age 16 and is not present prior
to age 7 and is not present in non-ambulators.!
Further discussion of her history with Dr. Jatcho, shows that from
the police report available at the time of the episode, it would
appear that her main complaint was abdominal pain. On her initial
visit to the Tanner Clinic that was the same and no mention is made
of her back. Therefore, it was a significant period of time after
the reported episode that her back became a cpmplaint. I would
think that with her pregnancy and natural history, particularly later
on after her lifting episode when her back pain became worse, these
are probably as significant as her injury and, in fact, probably
more significant than the described injury relating to her industrial
accident.
According to the American Academy of Orthopaedic Surgeons, her
impairment for a Grade 1-2 spondylolisthesis, demonstrated by x-ray
without surgery relating to combined trairoa~*and~pre-existing- anomalies
woulcLbe 20% of~ the whole person;? It would be my opinion that with
the officers report and her first visit to the Tanner Clinic, without
any substantiating evidence that she was seen at the Humana Hospital
for back pain, in fact none of those records have been found, that
this injury while working at the 7-11 probably does not enter into
the 20% figure at all and I think that would be related to her pregnancies,
the one lifting episode at home and the existing anomaly.
I think for her to be a functional individual a trial in a pain clinic
setting with conditioning and an exercise program to break up the periods
of inactivity would be the only thing that wc^uld have any chance of
success. I don't think surgery could be entertained until that has
been done and personally, I would not perform surgery ever in this
individual for her spondylolisthesis.
If you have questions, please feel free to write or call.
Sincerely yours,

Aft

Geoffrey A. Orme, M.D.
GAO:mlp
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October 27, 1987

The Honorable Richard G. Sumsion
Administrative Law Judge.
Industrial Catmission of Utah
160 East 300 South
P.O. Box 45580
Salt Late City, Utah 84145-0580
Be: Julie Quick
Injured: 7-19-85
Employer: Southland Corp.
Dear Judge Sumsion:
At the request of Dr. Leonard Jarchof chairman of the medical panel to review
the case of Julie Quick, I have examined Mrs. Quick for the purpose of
assessing whether a psychiatric disorder is present andf if sof whether the
disorder resulted in whole or in part from the injury on the above-listed date.
This evaluation is based on an interview with Mrs. Quick of more than one
hour's duration in ny office on October 19r 1987. I have seen the nedical
record review and interview/examination report of Dr. Jarcho as wall as the
medical record file provided by the Industrial Caranission composed of those
records enumerated by Dr. Jarcho in his sunnary.
PRESENTING PROBLEM:
The examinee states, "I just canft get around very good." She explains that
she was beaten up while working as a clerk at a 7-11 convenience store near
Hill Air Force Base on June 26 or 27f 1985f at 3 a.m. (The actual date appears
to have been July 25, 1987). She explains that, wiiile working the 10 p.m. to 8
a.m. shift, she had gone to the parking lot about 4 a.m. to clean up trash and
hose it down for an inspection the following day. While she was at the corner
of the building, picking up trash, she reports, "a black man junped out from
the side of the building" and began hitting her in the stomach* She describes
being hit quite a few tines and forced against the corner of the building,
injuring her back. The attack was terminated, according to the examinee, when
a customer drove into the parking lot. Her assailant went around the building
and disappeared. The customer waited with her while she called the police and
her boss. It took them about 20 minutes to arrive,, The customer told police
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he did not see the assailantf but stayed with her as h^'todid see that she was
"in bad shape." The assailant was never caughtf and she still does not
understand why the episode happened. She suspects he nay; have <had* sexualf, c;
assault in mindf butf during the attackf did nothing to;s£gyes;t|djat. ; $ei tons
seemed somewhat annoyed, she relates, over her refusal i;o;co)itLtlu6,vbrki!no. I
She was taken to the North Davis Hospital and examined not long after the
attack that same evening. No records are available from that examination.
Though she "hurt all over because I was all beaten up f " no specific treatable
injuries were found and she was referred to her regular doctor at the Tinner
Clinic.
On July 30, 1985f she was examined at the Tanner Clinic. No signs of bony or
soft tissue injury were found. However, she canplained bitterly of any
manipulation of muscles and said she had been voniting. On August 7f light
duty was recctimended with a proscription on liftingf stoopingf or bending. She
found herself incapable of any work and was so iirmobilized, she was referred to
Dr. Bos f back specialist. He treated her with conservative measuresf but
within two weeks she was unable to sleepf runf or do "just about anything."
She tried twice to return to workf but found she could not stay on her feet all
night, bendf stoopf turnf stock shelvesf or clean the floor. Dr. Bosf found
that she has had long-standing back diseasef spondylolisthesisf and
spondylolysisf but she insists that she was never synptcmatic until this
attack. Conservative treatment measures did not achieve desired results and
Dr. Bos finally suggested fusion. She declined this recommendation since there
was no guarantee that it would help. She is presently on no treatment for her
back except occasional Tylenol.
The effect of the accident on her life has been substantial, she explains. She
is unable to give her children as much attention as before. In factf her
half-sister tends her two children daily. The examinee is able to participate
only to a limited degree in domestic chores. She says that her time is mostly
spent feeling frustrated. A typical day involves her preparing a simple
breakfast and eating it with her children, then trying to go for a morning walk
after all have vacated the house for work or school, watching a lot of TV,
visiting with her family when they return homef and after a dinner which her
husband prepares (often with her assistance), reading bedtime stories to her
children. She is not able to do major cleaning, a task for which she hires her
half-sister weekly. Her husband, she says, is very patient with this added
burden of responsibilty of domestic chores for him.
She describes her mood as one of feeling depressed alot. She has anxiety
dreams of being assaulted and of becoming hysterical, though these dreams are
not repetitions of the actual episode. Because her assailant was black, she
continues to feel uneasy about her husband's bringing black friends home whom
he has known frcm his Air Force days, and tries not to be in the same room with
than.
An auto accident on July 19, 1986, involved her being hit, from behind while her
husband had parked the car at the side of the road. Her neck was "jerked
around" and became stiff for quite a while. She denies any other history of
back trouble or injury, and was not aware of her spondylolysis until evaluated
after the incident.
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PAST PSYCHIATRIC HISTORY:
The patient has never been treated before for any psychiatric /iisttiirhanlce:. , I
PAST MEDICAL HISTORY:
If J '•. \ \ .' \ ' !
During her teens the patient reports that her kidneys stopped once and required
hospitalization where the problem was successfully treated* No injuries are
recalled other than the auto accident previously mentioned on July 19 , 1986 ,
wherein she developed neck painf and the assault on June 26 or 27, 1985f to
which she attributes her back pain. The patient is a smoker of a pack of
cigarettes per dayf but drinks no alcohol. She concedes a past history of
brief experimentation with marijuanaf but no other illicit drugs. There are no
allergies reported.
FAMILY HISTORY:
Negative for disabling injuriesf back disease, or psychiatric treatment.
However, the patient's natural father suicided following divorce from her
mother, when the patient was 9.
PAST PERSONAL HISTORY:
The patient was the oldest of five childrenf three being half siblings. She
was born in Anacondaf Montanaf and moved several times throughout her childhood
from Montana to Colorado to California to Utah and to South Carolina. Birth
and infancy are described as normal. Her life was quite unstable through her
childhood. Her father divorced her mother in favor of another woman. Her
mother vas very upset over his unfaithfulness and afterward, for a prolonged
periodf was not often homef while "looking for another husbandw and working.
During that time the patient lived with her mother's sister in California. Her
mother remarried when she was 9. Her stepfather was described as demanding too
much housework of the patient. In school she was
a good student at first,
but was soon bored. Because of rather wide discrepancies in the teaching
levels at the different schools she encountered in different ocGKunities
through her frequent moves, she found adjusting to school life quite difficult.
She dropped out of school in the U t h grade and want to workf a decision she
now regards as a "dumb mistake." Her mother was in school during that time and
it was the patient's obligation to watch the children at night. Neverthelessf
she had an active social life with some girlfriends whom she concedes she led
into trouble. She acquired the reputation of a "jraean person" and periodically
became involved in fights after school. Howeverf she denies ever having been
brought to juvenille court. Dating was not allowed by her strictly IDS mother
until she was 16. She reports participating in church services then, and to
some degree nowf though she violates IDS values through her smoking habit.
The patient reports a rape experience at age 16 on the way hone from church.
The brother of the boyfriend of her girlfriend's Brother picked the patient and
her girlfriend up after church, took them to his house where people were
partying, followed her when she went to use the bathroom, and raped her there.
She did not report it for two days because of a feeling of shame, as is if she
had brought it on by agreeing to go to his house. She disliked men for a long
time after that, was fearful around groups of males, and didn't date for a long

I n d u s t r i a l Ccnimssion
Page 4
October 2? ]%7

•;
(
(

-

, r;

;'; , v

r

i

*

•

',:
« f
f 1

time, bhe still has sane apprehension around men, as previously noted. rief
first marriage at age 20 was brief because her husband's brother and wife moved
in with them, and her husband soon became romantically involved with tYdb
brother's wife. She remarried at age 23, having met her, s*2Cvn£ husband *Aule:
preparing to move from Denver to Salt Lake. She describes the!present marriage
as having "rocky parts" but going reasonably well because of her husband's
patience. She now has three children and has had one miscarriage. While
conceding that she is short tempered with themf she reports lovinq her children
and never abusing them.
MENTAL STATUS:
The patient is a young adult white female of small stature who is dressed
somewhat shabbily and has not attended very much to grooming. She cooperates
well for the examination. On entering my office frcm the lobby she walks very
slowly with small steps, holding her hand on her lov^r back above the right
sacroiliac area. Her gait back to the lobby after the interview is the same
except that she holds her hand over the opposite side at first. Lack of pain
behavior through the interview is noted except for two or three times when she
shifts position and indicates some pain in doing so. Speech flow and syntax
are unremarkable. Orientation is correct to person, timef and place.
Inraediate recall is fair with two of three words remembered in three minutes.
Recent memory is adequate. Remote memory is intact except for some confusion
as to the date of the assault, which she may mix up with the date of the auto
accident. Fund of information is fair e.g. she can list some recent news
events but can name only the current of the last five presidents. Among five
cities with a population over one million she lists California and Texas.
Responses to judgement questions are surprising e.g. if lost in a forest she
would "head toward the sun because it rises in the west (?) and sets in the
east or the other way around." If she smelled smoke in a theater she would
"tell everybody I smell smoke." Responses to questions of insight are quite
sinplistic e.g. we need senators and congressmen "to put everything on track?
to route us right." Affect is appropriate to thoughts, and mood is moderately
depressed with occasional thoughts of suicide but no plans or intent. No
delusionsf hallucinations, or disorder of thought form or content is evident.
She lists her most unusual mental experience as "being beat up and raped." She
does sometimes have a prescient sense, feeling able to tell what will happen.
Abstractive ability is fairly good as demonstrated by proverb interpretation
e.g. people who live in glass houses shouldn't throw stones means "you have a
lot of things you have done also, so you shouldn't pick someone else apart."
Cognitive capacity reflects either lack of education or lack of ability e.g* in
serial subtractions of 7 from 100 she can only take the first two steps, one
wrong i.e. 100 minus 7 is 92, 92 minus 7 is 85. She makes one mistake in
serial subtractions of 3 from 20. Intelligence is estimated at mildly below
average on the basis of mental status questioning and vocabulary level. She
does show sane sense of humor during the exam.
Specific symptoms ot depression include the following: mood is described as
"shitty." The patient reports feeling terrible most of the time though she
looks forward to being with her children much of the time. She adds that she
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did not plan on having than. Sleep is restless due to difcafcfc? of beiu</ '«' •
assaulted or victimized, though these dreams are not recreations of the assault
at the 7-11 store. She surmizes also that her sleep is xaot gooi because she
does no exhaustive work in the daytime. Appetite is notjgobd;, bdt:r weight is-'
stable. Energy is sometimes present, sometimes rot. Meqoiy M .aufeqpafag} 'but
concentrating ability never was good. Interests have diminished e.g. she no
longer does her yoga exercises, formerly a twice-a-day enterprise. Socially
she is quite withdrawn, saying "I don't feel I look good anymore." She
concedes neglecting self care. Crying does not happen often. She denies
irritability but concedes nervousness. Sexual interest is low, and she reports
having intercourse very rarely, though prior to the assault she says she did
enjoy sex with her husband. There is some discrepency in history here as she
has told other examiners of sex frequently enough that her husband wouldn't
leave her. This resulted in three pregnancies in the last three years. Self
image is not very positive. She reports occasionally asking herself, "What
good am I? I can't take "care of my kids or husband."
DIAGNOSIS:
Axis I:
1. Somatoform pain disorder (DSMIII-R 307.80).
2. Dysthymic (depressive) disorder (DSMIII-R 300.40).
Axis II:
1. No personality disorder diagnosed.
Axis III:
1. Spondylolisthesis at L4.
Axis IV:
1. Psychosocial stresses, no acute ones preceding injury, but several chronic
ones as noted below. Severity: 4-moderate.
Axis V:
1. Current functioning 40 on a 1 to 90 Global Assessment of Functioning Scale.
2. Highest GAF in past year: 40.
DISCUSSION:
Scnatoform pain disorder is a condition in which the patient is pre-occupied
with pain in the absence of adequate physical findings to account for its
intensity. Orthopedic examinations have focused on a diagnosis of
spondylolisthesis, a definitely painful condition but which preceded the
injury, and on muscle strain. There is no way I can account for absence of
healing of a iruscle strain after more than two years. Of note is that her
original caiplaints following the injury were not of back pain but of anterior
abdominal pain. No mention is made in the nurses notes from either of her
hospitalizations for childbirth of unusual back pain or of guarded talking
because of pain. The patient, herself, attributes a marked exacerbation of
bade pain to her bending over to reach a soda pop bottle. 'These all suggest
other contributions to pain beyond the reported injury. The*neurological
examination could not confirm evidence of back injury. Complaint and behavior
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ware not consistent with the maneuvers utilized, it should'be emphasized 'chit
this diagnosis does not inply malingering i.e. the feigning of pain. It does
suggest the presence of psychological conflict not necessarily; in the patiant^s
awarenessf or reliance on pain as a way of achieving scnje ;be*e}!i;i ;such; an
getting support not otherwise available or avoiding activity;o1;hkttfise', *
troublesome to the patient. Oftenf a person who has had a series of setbacks
in life develops a physical synptcm such as chronic pain as a way of condensing
all of life's failures and disappointments into one specific manifestation.
The symptom then becomes the explanation for not doing well in life. The
patient's unstable heme of rearingf frequent movesf difficulty adjusting in
school, father's suicidef home-running as a teenagerf rapef dropping out of
school early with later regrets, an unfaithful husband and failed first
marriagef a second husband who himself has been on Workman's Condensation and
unable to support the family well, tight financesf restricted social lifef and
lack of conformity to professed religious values are all factors that can be
seen as lack of success in living.
Evidence for depression is clearly found. Pain perception is generally
intensified by depression. Pain clinics find that treatment with antidepressants often substantially improve a patient's ability to tolerate pain.
The examineef in my opinionf should benefit from antidepressant medication and
ought to have an adequate and supervised trial of treatment with medication.
Additionallyf the pain clinic program at the University Hospital or LDS
Hospital should be able to help in this case. I believe she is temporarily
totally disabled at present and should be considered so for the next six months
while the above two reconmendations are followed. Howeverf somatoform pain
disorder, if treatedf should not be a permanently disabling condition. There
are several factors beyond the injury which probably contribute to both of
these diagnoses.
Sin<

s A. Moench, M.O.
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HEARING:

Hearing Room 334, Industrial Commission of Utah, 160
East 300 South, Salt Lake City, Utah, on June 15,
1987, at 10:00 o'clock a.m. Said hearing was pursuant
to Order and Notice of the Commission.

BEFORE:

Richard G. Sums ion, Administrative Law Judge.

APPEARANCES:

Applicant was present and represented
Hasenyager, Attorney at Law.
Defendants
were
Attorney at Law.

represented

by

by

Theodore

James

R.

Kanell,

Second Injury Fund was represented by Erie V. Boorman,
Administrator.

At the conclusion of the hearing, the medical questions and issues
were submitted to a special medical panel appointed by the Administrative Law
Judge. The medical panel report was received by the Commission and copies
were distributed to all of the parties. Objections to the Medical Panel
Report were filed on behalf of the applicant. No specific request for a
hearing on the Objections was made and the Administrative Law Judge confirmed
that the matter was deemed submitted by letter to counsel dated December 21,
1987. The medical panel report is received in evidence and the Administrative
Law Judge has given due consideration to the Objections filed on behalf of the
applicant.

FINDINGS OF FACT:
ADDENDUM 2
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1
The applicant Is a former employee of Southland Corporation
worked at the 7/11 store on Hi 1 1 Field Road.

She

2.
On Jt xly 26, 1985, the applicant was working al one on the
graveyard shift. Around 3:00 or 4:00 a.m., on the morning of July 26th, the
applicant went outside the store to clean up the parking lot. She was
expecting an inspection team from Southland Corporation to visit the store
later that morning and she wanted to have the parking lot in good condition
3. I he applicant testified that as she approached the corner of the
store, she was assaulted by a tall black man who grabbed her, shoved her
against the wall and hit her in the stomach. She further alleged that he hit
her a second time and that her back struck the corner of the building. She
alleged that she felt pain in "both her back and her stomach, but the stomach
pains were more severe. There were no witnesses to the alleged assault, the
best corroborating evidence was obtained following the hearing and consists of
the Layton City Police Department's investigation of the incident. The report
corroborates the applicant's testimony in every detail except the alleged
injury to her back when she says her back struck the corner of the building.
The report closes with a statement that fairly well characterizes the most
difficult issue in this case. It says, "The victim stated she was hurt but
not bad enough for paramedics to be called, but was actually more scared than
hurt.** The primary question has always been directed to the extent of the
applicant's injuries and the possible impact of subsequent occurrences. There
is really no evidence to refute the applicant's testimony as to what occurred
at the store.
4. The evidence presented at the time of the hearing was not without
several discrepancies. The Administrative Law Judge sought the assistance of
the medical panel in resolving some of the discrepancies and the subsequently
obtained report from the Layton City Police Department has been of considerable
help in resolving other discrepancies.
5. One of the discrepancies that has not been resolved is the
applicant's testimony that following the assault, she went to and received
treatment at the Humana Hospital-Davis North, including x-rays.
All
subsequent attempts to verify some treatment at the hospital on that date or
any date close thereto have been to no avail.
6. Another complicating factor in evaluating the applicant 3 claim
is the fact that she returned to work shortly after the incident on July 26,
1985. She was unable to continue working because of pain in her back, but the
fact remains that she was able to do so for a period of time. Whereas two and
a half years later, she feels wholly unable to work.
A further complication is the fact that the applicant was
involved in an automobile accident on July 19, 1986, in which she sustained a
serious neck injury. This undoubtedly contributes significantly to her
present problems.
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8.
Another discrepancy lies in the fact that the first reports
rendered by the applicant's doctor at the Tanner Clinic indicate that he first
saw her on July 20, 1985, at which time he rendered emergency care and x-rays
were taken.
No x-rays taken on that date have been located nor has any
explanation been provided for medical treatment on that date. In fact, no
records can be located to confirm that treatment was rendered on that date.
Therefore, the reference to an injury on July 20th, may be simply an incorrect
date, or it may be to another separate injury.
For purposes of the
determinations made herein, the Administrative
Law Judge assumes the
discrepancy is based upon an error by the doctor in his dates, particularly,
because as his description of the incident is the same as that given by the
applicant with reference to the July 26, 1985 assault.
There are two additional pieces of evidence that complicate the
medical evaluation of the applicant's claim. These are (1) Her two subsequent
pregnancies and (2) The fact that in mid-August of 1985, the applicant
experienced a significant exacerbation of low back pain as a result of
reaching over a table for a drinko The applicant's objections to the findings
and conclusions of the medical panel are logical but they are also
argumentative and do not give appropriate weight to the very thorough
consideration of all of the factors which were considered by the medical panel
in rendering its report. The medical panel was aware of the arguments set
forth in the applicants objections. It was not error on the part of the
medical panel to reach conclusions and opinions different from those of the
applicant*
Accordingly, the Administrative Law Judge adopts the findings of
the medical panel as his own and finds as follows:
a.

The applicant sustained no permanent physical and/or
mental impairment as a result of her injury of July 26,
1985.

b.

The applicant has a permanent physical impairment
rated at 20% of the whole person directly attributable
to pre-existing conditions, namely the spondylolisthesis due to congenital cause.

c.

There is no evidence the incident of July 26, 1985,
aggravated the applicant's pre-existing condition,
particularly considering the later bending incident,
the rear end accident, and foremost, the recurring
pregnancies.

d.

The applicant sustained no significant industrial
injury.
However, the applicant is currently still
temporarily totally disabled and will remain so for
another six months even if the recommended treatment
is undertaken. If this young woman is to return to a
productive
life,
the
panel
strongly
recommends
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treatment with antidepressant medications in a pal n
clinic setting such as that at the University or LDS
Hospitals, where physical therapy with the object of
mobilization can go along together with the drug
therapy and psychotherapy.
It appears from a review of the medical panel repm-i,
in its entirety, including the separate report of Dr
Louis A. Moench, that the applicant's ongoing problems
are most probably attributable to somatoform pain
disorder and depression.
It is highly unlikely in
light of the panel's findings that her ongoing
complaints
are
attributable
to
physical
injury
resulting from the assault of July 26, 1985. Further
treatment ' needs
to
be
approached
from
a
tnultidisciplinary standpoint but any treatment foe a
physical disorder will most likely be the result of
prior conditions and should not 'be undertaken without
the approval of the defendant or the Industrial
Commission.
In this case, the applicant has received temporary total disability
compensation through February 6, 1987. She has continued to be temporarily
totally disabled
since that time and will probably be disabled for
approximately six additional months. The defendant is not limited to the
panel's recommendations in further treatment of the applicant and may want to
consider additional methods or facilities for treating the applicant so as to
stabilize her condition and end the period of temporary total disability. One
alternative center providing a tnultidisciplinary approach to low back care is
the Institute for Low Back Care located at 4052 West Pioneer Parkway, West
Valley City, Utah. The defendants should select the facility of its choice
and advise the applicant of the arrangements made.
The applicant's average weekly wage prior to her injury was $144.00
per week resulting in a basic benefit rate of $96.00 per week plus a $10.00
dependency allowance for a total of $106.00 per week.

CONCLUSIONS OF LAW:
The applicant is entitled to workers compensation benefits as a
result of the assault of July 26, 198S, that arose out of and occurred during
the course of her employment.
It is probable that the physical injuries
sustained as a result of the assault have long since stabilized and her
continuing complaints are most probably due to somatoform pain disorder and
depression. Further treatment should be directed to these conditions unless
further medical workup strongly suggests other possible causes for her ongoing
complaints.
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ORDER:
IT IS ORDERED that the defendant, Southland Corporation and/or
American Motorists, pay to Julie Quick, the sum of $106.00 per week from
February 6, 1987 to February 5, 1988, in the total sum of $5,512.00 plus
interest at the rate of 8% per annum from the date each payment would
otherwise have been due and payable based on present dollar values or in the
approximate amount of $292.14. This amount shall be payable in a lump sum
less attorney's fees.
IT IS FURTHER ORDERED that the defendant, Southland Corporation
and/or American Motorists, pay to Julie Quick, the sum of $106.00 per week
from and after February 6, 1988, until further physical and/or mental
evaluations and treatment can be completed and tier'condition stabilized, or
until further order of this Commission. It is anticipated that such further
physical and/or mental evaluations and treatment will be completed within six
months from the date of this Order.
IT IS FURTHER ORDERED that Southland Corporation and/or American
Motorists, pay the applicant's medical expenses reasonably attributable to the
assault of July 26, 1985, including treatment for the somatoform pain disorder
and depression which will likely be undertaken in the near future.
The
defendants shall have the prerogative of selecting the facility to provide the
recommended treatment but this should obviously meet with the applicant's
approval so as to obtain maximum benefit from the treatment rendered.
IT IS FURTHER ORDERED that James R. Hasenyager, attorney for the
applicant, be paid the sum of $1,060.00, the same to be deducted from the
above award.
IT IS FURTHER ORDERED that the Industrial Commission specifically
retain jurisdiction over this matter pending further evaluation and treatment
as described above.
IT IS FURTHER ORDERED that the applicant's
partial impairment be, and the same is hereby, denied.

claim

for

permanent

IT IS FURTHER ORDERED that except to those matters specifically
reserved herein, this Order shall be final and not subject to review or appeal
unless a Motion for Review of the foregoing is filed in writing within fifteen
(15) days of the date hereof specifying in detail, the particular errors and
objections.

Passed by the Industrial Commission
of Utjrtj^Salt Lake City, Utah, this
day of January, 1988.

Linda J. Stras#u£g, Commission

Richard 6. Sumsion,
Administrative Law Judge
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James 1 Hasenyager, Atty., 2661 Washington Blvd., Suite 202,
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Theodore Kanell, Atty ,. 175 South West Temple, Suite 650, SIX
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